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may not do so. Compare Schall District 
in Medjield v. B. II. ^ E. Rd. Co., 102 
Mass. 552, with Grinnell v. W. U. Tel. 
Co., 113 Id. 299, 306; Redpath v. IV. 
17. Tel. Co., 112 Id. 71 ; Ellis v. Am. 
Tel. Co., 13 Allen 226. Compare 
also, Kirby v. Adams Ex. Co., 2 Mo. 
App. 369 ; and Drew v. Red Line 
Transit Co., 3 Mo. App. 495, with 
Wann v. W. U. Tel. Co., 37 Mo. 472. 
Compare, also, A. fr N- R- Co. v, 
Washburn, 5 Neb. 117, with Becker v. 
W. V. Tel. Co., 11 Id. 87. 

The weight of authority is therefore 
in favor of denying the validity of con- 
tracts against liability for the telegraph 
company's negligence. 

The decision of the California case is, 
however, opposed to the weight of 
authority in ruling upon the liability 
of the telegraph company for damages 
resulting from errors in transmitting 
cipher dispatches. "It is true, that in 
two or three early cases, the doctrine 
has been advanced that a telegraph com- 
pany is liable to its employer for the 
actual and proximate loss that he sus- 
tained through the breach of a contract 
to communicate a message intelligible to 
the person addressed, although the com- 



pany was entirely ignorant when it 
made the contract of the meaning of the 
message : ' ' Gray on Tel. Communica- 
tion, sect. 87, citing Strasburger v. W. 
U. Tel. Co. (Super. Ct. N. Y. 1867), 
Allen's Tel. Cas. 661 ; Rittenhouse v. 
Ind. Line of Tel., 1 Daly 474 ; 6. c. 44 
N. Y. 263 ; Bower, v. L. E. Tel. Co. 
(Com. PI. Ohio), 1 Am. Law Reg. 
685. See, also, Dougherty v. Am. Tel. 
Co. (S. C. Ala. 1884), 18 Cent. L. J. 
428. But the general rule is that the 
damages recoverable for the breach of a 
contract to communicate a message of 
this description are simply nominal: 
Idem. Citing Candee v. W. U. Tel. Co., 
34 Wis. 471 ; Machey v. W. V. Tel. 
Co., 16 Nev. 222 ; Dorgan v. Tel. Co. 
(C. C, S. D. Ala. 1874), 1 Am. L. T. 
Rep. (N. S.) 406; Daniel v. W. U. 
Tel. Co., 61 Tex. 452 ; Sandurs v. 
Stuart, 1 C. P. Biv. 326 ; 15 Chi. Leg. 
News 220 ; W. V. Tel. Co. v. Reynolds, 
77 Va. 173; Dougherty Y.Am. Tel. Co., 
18 Cent. L. J. 428 ; Pinclcney v. W. U. 
Tel. Co., 19 S. C. 71, 74. See supra, 
Damages. Also, 23 Am. L. Reg. (N.S.) 
281. 

Abelbert Hamilton. 
Chicago. 
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MEALEY ». METROPOLITAN LIFE INSURANCE CO. 

Where the pleading does not show that an instrument of which profert is made is 
under seal oyer is not demandable. 

Even though oyer is not demandable if it appears that a knowledge of the paper 
is proper or necessary for either party, it is the practice of the court to make an 
order for its production. 

Where a state statute regulates the practice in making such application, that 
practice will be followed in the federal courts. 

Motion for production and filing of certain papers. 
W. T. Angell and C. Bradley, for plaintiff. 
W. Gr. Boelker, for defendant. 
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The opinion of the court was delivered by 

Carpenter, J. — This is an action on a policy of life insurance, 
and the defendant files several pleas setting out that the state- 
ments and answers to certain questions contained in the applica- 
tion and medical examination, which form part of the contract of 
insurance, are untrue, and specifying the particular statements so 
alleged to be untrue, and making profert of the application and 
medical examination. The plaintiff now moves for an order on the 
defendant to file the application and medical examination in the 
clerk's office. 

The motion is not properly framed as a demand of oyer, since 
the order granting oyer would provide only that the plaintjff have 
a copy of the instrument and not that the original instrument be 
put on file. The motion has, however, been argued as though it 
were a proper demand of oyer, and in that light I have considered 
it. In the first place it is to be noted that the plea does not show 
that the agreement is under seal, and consequently profert was 
unnecessary and oyer cannot be granted. 

The authorities cited by the defendant abundantly sustain this 
position : 1 Chit. PL *430, *431 ; Sneed v. Wister, 8 Wheat. 690. 
Indeed, the order here asked seems to be prohibited by implied 
exclusion by the twenty-third law rule for this circuit, which 
reads as follows : 

" Oyer of all specialties declared on may be had on motion at 
the return term, but not afterwards, unless by special order of 
court on affidavit of special «ause." 

It was, however, the practice of the English courts, and is the 
practice with us, in cases where 'oyer is not demandable, but in 
which the court can see that a knowledge of the instrument 
in question is proper and necessary for either party, to make an 
order that he have a copy. 

But in the practice of the courts of Rhode Island, which is fol- 
lowed in this court, the proceeding to be taken rn order to obtain 
an order of this kind is prescribed by the law of the state in Pub. 
Stat. cap. 214, sect. 45, which is as follows : 

" Whenever either party to any proceeding at law or equity in the 
Supreme Court, or to any proceeding at law in the Court of Common 
Pleas, shall set forth in writing under oath, upon his knowledge or 
belief, that the opposite party is in the possession or control of 
some document to which the applicant is entitled, such court or a 
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justice may order such opposite party, or if the same be a body 
corporate, then some officer thereof, to make answer on oath, at or 
before a time to be fixed in said order, as to what document he so 
has to the matter in dispute between the parties, or what he knows 
as to the custody of such document, and if in his possession or con- 
trol whether he objects to the production of the same and the 
grounds of such objection, and thereupon such court or justice may 
require the production of said document, or may compel the party 
having the same in his possession or control to allow the applicant 
to inspect the same, and if necessary to take examined copies of 
the same, and may make such further order thereon as shall be 
just. 

This present motion is not framed in accordance with the statute 
and it must be dismissed. 
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SUPREME COURT OF THE UNITED STATES. 1 

SUPREME COURT OP GEORGIA.* 

COURT OP ERRORS AND APPEALS OF MARYLAND.' 

COURT OF ERRORS AND APPEALS OF NEW JERSEY. 4 

SUPREME COURT OF OHIO. 5 

Bank. See Corporation. 
Brokers. 

Right to Commissions. — Brokers in whose hands property is placed 
for sale, in order to earn commissions on account of the sale of such 
property, must either have sold it or been the procuring cause of the 
sale. If the purchaser, who was spoken to by them, had abandoned all 
idea of the trade, and they had no influence at all in bringing it about, 
they would not be entitled to commissions, although the purchaser may 
subsequently have bought from the owner: Doonan v. Ives, 71 or 
72 Ga. 

1 Prepared expressly for the American Law Register, from the original opinions 
filed during Oct. Term 1884. The cases will probably appear in 113 U. S. Rep. 

2 From J. H. Lumpkin, Esq., Reporter ; the cases will probably appear in 71 or 
72 Ga. Rep. 

5 From J. Shaaff Stockett, Esq., Reporter ; to appear in 62 Md. Rep. 

4 From Hon. John H. Stewart, Reporter ; to appear in 39 N. J. Eq. Rep. 

5 From E. L. DeWitt, Esq., Reporter ; the cases will probably appear in 41 or 
42 Ohio St. Rep. 



